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RIGHTS OF PERSONS

FIFTH AMENDMENT

No person shall be held to answer for a capital, or other-
wise infamous crime, unless on a presentment or indictment of
a Grand Jury, except in cases arising in the land or naval
forces, or in the Militia, when in actual service in time of War
or public danger; nor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himself,
nor be deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use, with-
out just compensation.

INDICTMENT BY GRAND JURY

The history of the grand jury is rooted in the common and civil
law, extending back to Athens, pre-Norman England, and the As-
size of Clarendon promulgated by Henry Il1.1 The right seems to
have been first mentioned in the colonies in the Charter of Lib-
erties and Privileges of 1683, which was passed by the first assem-
bly permitted to be elected in the colony of New York.2 Included
from the first in Madison’s introduced draft of the Bill of Rights,
the provision elicited no recorded debate and no opposition. “The
grand jury is an English institution, brought to this country by the
early colonists and incorporated in the Constitution by the Found-
ers. There is every reason to believe that our constitutional grand
jury was intended to operate substantially like its English pro-
genitor. The basic purpose of the English grand jury was to provide
a fair method for instituting criminal proceedings against persons
believed to have committed crimes. Grand jurors were selected
from the body of the people and their work was not hampered by
rigid procedural or evidential rules. In fact, grand jurors could act
on their own knowledge and were free to make their presentments

1 Morse, A Survey of the Grand Jury System, 10 Ore. L. REv. 101 (1931).

21 BERNARD SCHWARTZ, THE BiLL oF RIGHTS: A DOCUMENTARY HISTORY 162,
166 (1971). The provision read: “That in all Cases Capitall or Criminall there shall
be a grand Inquest who shall first present the offence. . . .”
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or indictments on such information as they deemed satisfactory.
Despite its broad power to institute criminal proceedings the grand
jury grew in popular favor with the years. It acquired an independ-
ence in England free from control by the Crown or judges. Its adop-
tion in our Constitution as the sole method for preferring charges
in serious criminal cases shows the high place it held as an instru-
ment of justice. And in this country as in England of old the grand
jury has convened as a body of laymen, free from technical rules,
acting in secret, pledged to indict no one because of prejudice and
to free no one because of special favor.”3

The prescribed constitutional function of grand juries in federal
courts4 is to return criminal indictments, but the juries serve a
considerably broader series of purposes as well. Principal among
these is the investigative function, which is served through the fact
that grand juries may summon witnesses by process and compel
testimony and the production of evidence generally. Operating in
secret, under the direction but not control of a prosecutor, not
bound by many evidentiary and constitutional restrictions, such ju-
ries may examine witnesses in the absence of their counsel and
without informing them of the object of the investigation or the
place of the witnesses in it.5> The exclusionary rule is inapplicable

3 Costello v. United States, 350 U.S. 359, 362 (1956). “The grand jury is an inte-
gral part of our constitutional heritage which was brought to this country with the
common law. The Framers, most of them trained in the English law and traditions,
accepted the grand jury as a basic guarantee of individual liberty; notwithstanding
periodic criticism, much of which is superficial, overlooking relevant history, the
grand jury continues to function as a barrier to reckless or unfounded charges . . . .
Its historic office has been to provide a shield against arbitrary or oppressive action,
by insuring that serious criminal accusations will be brought only upon the consid-
ered judgment of a representative body of citizens acting under oath and under judi-
cial instruction and guidance.” United States v. Mandujano, 425 U.S. 564, 571
(1976) (plurality opinion). See id. at 589-91 (Justice Brennan concurring).

4This provision applies only in federal courts and is not applicable to the
States, either as an element of due process or as a direct command of the Four-
teenth Amendment. Hurtado v. California, 110 U.S. 516 (1884); Palko v. Connecti-
cut, 302 U.S. 319, 323 (1937); Alexander v. Louisiana, 405 U.S. 625, 633 (1972).

5Witnesses are not entitled to have counsel present in the room. FED. R. Civ.
P. 6(d). The validity of this restriction was asserted in dictum in In re Groban, 352
U.S. 330, 333 (1957), and inferentially accepted by the dissent in that case. Id. at
346-47 (Justice Black, distinguishing grand juries from the investigative entity be-
fore the Court). The decision in Coleman v. Alabama, 399 U.S. 1 (1970), deeming
the preliminary hearing a “critical stage of the prosecution” at which counsel must
be provided, called this rule in question, inasmuch as the preliminary hearing and
the grand jury both determine whether there is probable cause with regard to a sus-
pect. See id. at 25 (Chief Justice Burger dissenting). In United States v. Mandujano,
425 U.S. 564, 581 (1976) (plurality opinion), Chief Justice Burger wrote: “Respond-
ent was also informed that if he desired he could have the assistance of counsel,
but that counsel could not be inside the grand jury room. That statement was plain-
ly a correct recital of the law. No criminal proceedings had been instituted against
respondent, hence the Sixth Amendment right to counsel had not come into play.”
By emphasizing the point of institution of criminal proceedings, relevant to the right
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in grand jury proceedings, with the result that a witness called be-
fore a grand jury may be questioned on the basis of knowledge ob-
tained through the use of illegally-seized evidence. ¢ In thus allow-
ing the use of evidence obtained in violation of the Fourth Amend-
ment, the Court nonetheless restated the principle that, while free
of many rules of evidence that bind trial courts, grand juries are
not unrestrained by constitutional consideration.” A witness called
before a grand jury is not entitled to be informed that he may be
indicted for the offense under inquiry 8 and the commission of per-

of counsel at line-ups and the like, the Chief Justice not only reasserted the absence
of a right to counsel in the room but also, despite his having referred to it, cast
doubt upon the existence of any constitutional requirement that a grand jury wit-
ness be permitted to consult with counsel out of the room, and, further, raised the
implication that a witness or putative defendant unable to afford counsel would
have no right to appointed counsel. Concurring, Justice Brennan argued that it was
essential and constitutionally required for the protection of one’'s constitutional
rights that he have access to counsel, appointed if necessary, accepting the likeli-
hood, without agreeing, that consultation outside the room would be adequate to
preserve a witness’ rights, Id. at 602—-09 (with Justice Marshall). Justices Stewart
and Blackmun reserved judgment. Id. at 609. The dispute appears ripe for revisit-
ing.

’ 6United States v. Calandra, 414 U.S. 338 (1974). The Court has interpreted a
provision of federal wiretap law, 18 U.S.C. § 2515, to prohibit utilization of unlawful
wiretap information as a basis for questioning witnesses before grand juries.
Gelbard v. United States, 408 U.S. 41 (1972).

7*Of course, the grand jury’s subpoena is not unlimited. It may consider incom-
petent evidence, but it may not itself violate a valid privilege, whether established
by the Constitution, statutes, or the common law . . . . Although, for example, an
indictment based on evidence obtained in violation of a defendant's Fifth Amend-
ment privilege is nevertheless valid . . . , the grand jury may not force a witness
to answer questions in violation of that constitutional guarantee. . . . Similarly, a
grand jury may not compel a person to produce books and papers that would incrim-
inate him. . . . The grand jury is also without power to invade a legitimate privacy
interest protected by the Fourth Amendment. A grand jury’s subpoena duces tecum
will be disallowed if it is ‘far too sweeping in its terms to be regarded as reasonable
under the Fourth Amendment.’ Hale v. Henkel, 201 U.S. 43, 76 (1906). Judicial su-
pervision is properly exercised in such cases to prevent the wrong before it occurs.”
United States v. Calandra, 414 U.S. 338, 346 (1974). See also United States v.
Dionisio, 410 U.S. 1, 11-12 (1973). Grand juries must operate within the limits of
the First Amendment and may not harass the exercise of speech and press rights.
Branzburg v. Hayes, 408 U.S. 665, 707-08 (1972). Protection of Fourth Amendment
interests is as extensive before the grand jury as before any investigative officers,
Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920) (now highly qualified
as to its scope, supra, p. 1265); Hale v. Henkel, 201 U.S. 43, 76-77 (1920), but not
more so either. United States v. Dionisio, 410 U.S. 1 (1973) (subpoena to give voice
exemplars); United States v. Mara, 410 U.S. 19 (1973) (handwriting exemplars). The
Fifth Amendment’s self-incrimination clause must be respected. Blau v. United
States, 340 U.S. 159 (1950); Hoffman v. United States, 341 U.S. 479 (1951). On com-
mon-law privileges, see Blau v. United States, 340 U.S. 332 (1951) (husband-wife
privilege); Alexander v. United States, 138 U.S. 353 (1891) (attorney-client privi-
lege). The traditional secrecy of grand jury proceedings has been relaxed a degree
to permit a limited discovery of testimony. Compare Pittsburgh Plate Glass Co. v.
United States, 360 U.S. 395 (1959), with Dennis v. United States, 384 U.S. 855
(1966). See FED. R. CrIM. P. 6(e) (secrecy requirements and exceptions).

8United States v. Washington, 431 U.S. 181 (1977). Because defendant when
he appeared before the grand jury was warned of his rights to decline to answer
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jury by a witness before the grand jury is punishable, irrespective
of the nature of the warning given him when he appears and re-
gardless of the fact that he may already be a putative defendant
when he is called. ®

Of greater significance were two cases in which the Court held
the Fourth Amendment to be inapplicable to grand jury subpoenas
requiring named parties to give voice exemplars and handwriting
samples to the grand jury for identification purposes.10 According
to the Court, the issue turned upon a two-tiered analysis—"wheth-
er either the initial compulsion of the person to appear before the
grand jury, or the subsequent directive to make a voice recording
is an unreasonable ‘seizure’ within the meaning of the Fourth
Amendment.” 11 First, a subpoena to appear was held not to be a
seizure, because it entailed significantly less social and personal af-
front than did an arrest or an investigative stop, and because every
citizen has an obligation, which may be onerous at times, to appear
and give whatever aid he may to a grand jury.12 Second, the direc-
tive to make a voice recording or to produce handwriting samples
did not bring the Fourth Amendment into play because no one has
any expectation of privacy in the characteristics of either his voice
or his handwriting. 13 Inasmuch as the Fourth Amendment was in-
applicable, there was no necessity for the government to make a
preliminary showing of the reasonableness of the grand jury re-
quests.

Besides indictments, grand juries may also issue reports which
may indicate nonindictable misbehavior, mis- or malfeasance of

questions on the basis of self-incrimination, the decision was framed in terms of
those warnings, but the Court twice noted that it had not decided, and was not de-
ciding, “whether any Fifth Amendment warnings whatever are constitutionally re-
quired for grand jury witnesses. . . .” Id. at 186, 190.

9United States v. Mandujano, 425 U.S. 564 (1976); United States v. Wong, 431
U.S. 174 (1977). Mandujano had been told of his right to assert the privilege against
self-incrimination, of the consequences of perjury, and of his right to counsel, but
not to have counsel with him in the jury room. Chief Justice Burger and Justices
White, Powell, and Rehnquist took the position that no Miranda warning was re-
quired because there was no police custodial interrogation and that in any event
commission of perjury was not excusable on the basis of lack of any warning. Jus-
tices Brennan, Marshall, Stewart, and Blackmun agreed that whatever rights a
grand jury witness had, perjury was punishable and not to be excused. Id. at 584,
609. Wong was assumed on appeal not to have understood the warnings given her
and the opinion proceeds on the premise that absence of warnings altogether does
not preclude a perjury prosecution.

10United States v. Dionisio, 410 U.S. 1 (1973); United States v. Mara, 410 U.S.
19 (1973).

11]d. at 9.

12]d. at 9-13.

13]d. at 13-15. The privacy rationale proceeds from Katz v. United States, 389
U.S. 347 (1967).
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public officers, or other objectionable conduct. 14 Despite the vast
power of grand juries, there is little in the way of judicial or legis-
lative response designed to impose some supervisory restrictions on
them. 15

Within the meaning of this article a crime is made “infamous”
by the quality of the punishment which may be imposed. 16 “What
punishments shall be considered as infamous may be affected by
the changes of public opinion from one age to another.” 17 Imprison-
ment in a state prison or penitentiary, with or without hard
labor, 18 or imprisonment at hard labor in the workhouse of the
District of Columbia, 19 falls within this category. The pivotal ques-
tion is whether the offense is one for which the court is authorized
to award such punishment; the sentence actually imposed is imma-
terial. When an accused is in danger of being subjected to an infa-
mous punishment if convicted, he has the right to insist that he
shall not be put upon his trial, except on the accusation of a grand
jury.20 Thus, an act which authorized imprisonment at hard labor
for one year, as well as deportation, of Chinese aliens found to be
unlawfully within the United States, created an offense which
could be tried only upon indictment. 21 Counterfeiting, 22 fraudulent
alteration of poll books,23 fraudulent voting,24 and embezzle-
ment, 25 have been declared to be infamous crimes. It is immaterial
how Congress has classified the offense.26 An act punishable by a
fine of not more than $1,000 or imprisonment for not more than six

14The grand jury “is a grand inquest, a body with powers of investigation and
inquisition, the scope of whose inquiries is not to be limited narrowly by questions
of propriety or forecasts of whether any particular individual will be found properly
subject to an accusation of crime.” Blair v. United States, 250 U.S. 273, 281 (1919).
On the reports function of the grand jury, see In re Grand Jury January, 1969, 315
F. Supp. 662 (D. Md. 1970), and Report of the January 1970 Grand Jury (Black
Panther Shooting) (N.D. Ill., released May 15, 1970). Congress has now specifically
authorized issuance of reports in cases concerning public officers and organized
crime. 18 U.S.C. §333.

15Congress has required that in the selection of federal grand juries, as well
as petit juries, random selection of a fair cross section of the community is to take
place, and has provided a procedure for challenging discriminatory selection by mov-
ing to dismiss the indictment. 28 U.S.C. §§1861-68. Racial discrimination in selec-
tion of juries is constitutionally proscribed in both state and federal courts. Infra,
pp. 1854-57.

16 Ex parte Wilson, 114 U.S. 417 (1885).

171d. at 427.

18 Mackin v. United States, 117 U.S. 348, 352 (1886).

19 United States v. Moreland, 258 U.S. 433 (1922).

20 Ex parte Wilson, 114 U.S. 417, 426 (1885).

21Wong Wing v. United States, 163 U.S. 228, 237 (1896).

22Ex parte Wilson, 114 U.S. 417 (1885).

23 Mackin v. United States, 117 U.S. 348 (1886).

24 Parkinson v. United States, 121 U.S. 281 (1887).

25 United States v. DeWalt, 128 U.S. 393 (1888).

26 Ex parte Wilson, 114 U.S. 417, 426 (1885).
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months is a misdemeanor, which can be tried without indictment,
even though the punishment exceeds that specified in the statutory
definition of “petty offenses.” 27

A person can be tried only upon the indictment as found by the
grand jury, and especially upon its language found in the charging
part of the instrument. 28 A change in the indictment that does not
narrow its scope deprives the court of the power to try the ac-
cused. 22 While additions to offenses alleged in an indictment are
prohibited, the Court has now ruled that it is permissible “to drop
from an indictment those allegations that are unnecessary to an of-
fense that is clearly contained within it,” as, e.g., a lesser included
offense. 30 There being no constitutional requirement that an indict-
ment be presented by a grand jury in a body, an indictment deliv-
ered by the foreman in the absence of other grand jurors is valid. 31
If valid on its face, an indictment returned by a legally constituted,
non-biased grand jury satisfies the requirement of the Fifth
Amendment and is enough to call for a trial on the merits; it is not
open to challenge on the ground that there was inadequate or in-
competent evidence before the grand jury. 32

The protection of indictment by grand jury extends to all per-
sons except those serving in the armed forces. All persons in the
regular armed forces are subject to court martial rather than grand
jury indictment or trial by jury.33 The exception’s limiting words
“when in actual service in time of war or public danger” apply only
to members of the militia, not to members of the regular armed
forces. In O’Callahan v. Parker, the Court in 1969 held that of-
fenses that are not “service connected” may not be punished under
military law, but instead must be tried in the civil courts in the
jurisdiction where the acts took place.34 This decision was over-
ruled, however, in 1987, the Court emphasizing the “plain lan-

27 Duke v. United States, 301 U.S. 492 (1937).

28See Stirone v. United States, 361 U.S. 212 (1960), wherein a variation be-
tween pleading and proof was held to deprive petitioner of his right to be tried only
upon charges presented in the indictment.

29Ex parte Bain, 121 U.S. 1, 12 (1887). Ex parte Bain was overruled in United
States v. Miller, 471 U.S. 130 (1985), to the extent that it held that a narrowing
of an indictment is impermissible.

30United States v. Miller, 471 U.S. 130, 144 (1985).

31Breese v. United States, 226 U.S. 1 (1912).

32Costello v. United States, 350 U.S. 359 (1956); Lawn v. United States, 355
U.S. 339 (1958); United States v. Blue, 384 U.S. 251 (1966). Cf. Gelbard v. United
States, 408 U.S. 41 (1972).

33 Johnson v. Sayre, 158 U.S. 109, 114 (1895). See also Lee v. Madigan, 358 U.S.
228, 232-35, 241 (1959).

34395 U.S. 258 (1969); see also Relford v. Commandant, 401 U.S. 355 (1971) (of-
fense committed on military base against persons lawfully on base was service con-
nected). But courts-martial of civilian dependents and discharged servicemen have
been barred. Id. See supra, pp.316-19.
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guage” of Art. I, 88, cl. 14,35 and not directly addressing any pos-
sible limitation stemming from the language of the Fifth Amend-
ment.36 “The requirements of the Constitution are not violated
where . . . a court-martial is convened to try a serviceman who was
a member of the armed services at the time of the offense
charged.”37 Even under the service connection rule, it was held
that offenses against the laws of war, whether committed by citi-
zens or by alien enemy belligerents, could be tried by a military
commission. 38

DOUBLE JEOPARDY

Development and Scope

“The constitutional prohibition against ‘double jeopardy’ was
designed to protect an individual from being subjected to the haz-
ards of trial and possible conviction more than once for an alleged
offense. . . . The underlying idea, one that is deeply ingrained in
at least the Anglo-American system of jurisprudence, is that the
State with all its resources and power should not be allowed to
make repeated attempts to convict an individual for an alleged of-
fense, thereby subjecting him to embarrassment, expense and or-
deal and compelling him to live in a continuing state of anxiety and
insecurity, as well as enhancing the possibility that even though in-
nocent he may be found guilty.”3° The concept of double jeopardy
goes far back in history, but its development was uneven and its
meaning has varied. The English development, under the influence
of Coke and Blackstone, came gradually to mean that a defendant
at trial could plead former conviction or former acquittal as a spe-
cial plea in bar to defeat the prosecution.4% In this country, the

35This clause confers power on Congress to “make rules for the government and
regulation of the land and naval forces.”

36 Solorio v. United States, 483 U.S. 435 (1987). A 5-4 majority favored over-
ruling O'Callahan: Chief Justice Rehnquist's opinion for the Court was joined by
Justices White, Powell, O’Connor, and Scalia. Justice Stevens concurred in the judg-
ment but thought it unnecessary to reexamine O’Callahan. Dissenting Justice Mar-
shall, joined by Justices Brennan and Blackmun, thought the service connection
rule justified by the language of the Fifth Amendment’s exception, based on the na-
ture of cases (those “arising in the land or naval forces”) rather than the status of
defendants.

371d. at 450-51.

38 Ex parte Quirin, 317 U.S. 1, 43, 44 (1942).

39Green v. United States, 355 U.S. 184, 187-88 (1957). The passage is often ap-
provingly quoted by the Court. E.g., Crist v. Bretz, 437 U.S. 28, 35 (1978); United
States v. DiFrancesco, 449 U.S. 117, 127-28 (1980). For a comprehensive effort to
assess the purposes of application of the clause, see Westen & Drubel, Toward a
General Theory of Double Jeopardy, 1978 Sup. CT. REv. 81.

40 M. FRIEDLAND, DouBLE JEOPARDY (1969), part 1; Crist v. Bretz, 437 U.S. 28,
32-36 (1978), and id. at 40 (Justice Powell dissenting); United States v. Wilson, 420
U.S. 332, 340 (1975).
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common-law rule was in some cases limited to this rule and in
other cases extended to bar a new trial even though the former
trial had not concluded in either an acquittal or a conviction. The
rule’s elevation to fundamental status by its inclusion in several
state bills of rights following the Revolution continued the differing
approaches. 41 Madison’s version of the guarantee as introduced in
the House of Representatives read: “No person shall be subject, ex-
cept in cases of impeachment, to more than one punishment or
trial for the same offense.” 42 Opposition in the House proceeded on
the proposition that the language could be construed to prohibit a
second trial after a successful appeal by a defendant and would
therefore either constitute a hazard to the public by freeing the
guilty or, more likely, result in a detriment to defendants because
appellate courts would be loath to reverse convictions if no new
trial could follow, but a motion to strike “or trial” from the clause
failed. 43 As approved by the Senate, however, and accepted by the
House for referral to the States, the present language of the clause
was inserted. 44

Throughout most of its history, this clause was binding only
against the Federal Government. In Palko v. Connecticut,45 the
Court rejected an argument that the Fourteenth Amendment incor-
porated all the provisions of the first eight Amendments as limita-
tions on the States and enunciated the due process theory under
which most of those Amendments do now apply to the States. Some
guarantees in the Bill of Rights, Justice Cardozo wrote, were so
fundamental that they are “of the very essence of the scheme of or-
dered liberty” and “neither liberty nor justice would exist if they
were sacrificed.” 46 But the double jeopardy clause, like many other
procedural rights of defendants, was not so fundamental; it could
be absent and fair trials could still be had. Of course, a defendant’s
due process rights, absent double jeopardy consideration per se,

41]. SIGLER, DouBLE JEOPARDY—THE DEVELOPMENT OF A LEGAL AND SoOcCIAL
PoLicy 21-27 (1969). The first bill of rights which expressly adopted a double jeop-
ardy clause was the New Hampshire Constitution of 1784. “No subject shall be lia-
ble to be tried, after an acquittal, for the same crime or offence.” Art. I, Sec. XClI,
4 F. THORPE, THE FEDERAL AND STATE CONSTITUTION, reprinted in H.R. Doc. No.
357, 59th Congress, 2d Sess. 2455 (1909). A more comprehensive protection was in-
cluded in the Pennsylvania Declaration of Rights of 1790, which had language al-
most identical to the present Fifth Amendment provision. Id. at 3100.

4271 ANNALS oF CONGRESS 434 (June 8, 1789).

43]d. at 753.

442 BERNARD SCHWARTZ, THE BILL OF RIGHTS: A DOCUMENTARY HISTORY 1149,
1165 (1971). In Crist v. Bretz, 437 U.S. 28, 40 (1978) (dissenting), Justice Powell
attributed to inadvertence the broadening of the “rubric” of double jeopardy to incor-
porate the common law rule against dismissal of the jury prior to verdict, a question
the majority passed over as being “of academic interest only.” Id. at 34 n.10.

45302 U.S. 319 (1937).

46]d. at 325, 326.
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might be violated if the State “creat[ed] a hardship so acute and
shocking as to be unendurable,” but that was not the case in
Palko. 47 In Benton v. Maryland, 48 however, the Court concluded
“that the double jeopardy prohibition . . . represents a fundamental
ideal in our constitutional heritage. . . . Once it is decided that a
particular Bill of Rights guarantee is ‘fundamental to the American
scheme of justice,’ ... the same constitutional standards apply
against both the State and Federal Governments.” Therefore, the
double jeopardy limitation now applies to both federal and state
governments and state rules on double jeopardy, with regard to
such matters as when jeopardy attaches, must be considered in the
light of federal standards. 49

In a federal system, different units of government may have
different interests to serve in the definition of crimes and the en-
forcement of their laws, and where the different units have over-
lapping jurisdictions a person may engage in conduct that will vio-
late the laws of more than one unit. 50 Although the Court had long
accepted in dictum the principle that prosecution by two govern-
ments of the same defendant for the same conduct would not con-
stitute double jeopardy, 5 it was not until United States v. Lanza 52
that the conviction in federal court of a person previously convicted
in a state court for performing the same acts was sustained. “We
have here two sovereignties, deriving power from different sources,
capable of dealing with the same subject-matter within the same
territory . . . Each government in determining what shall be an of-
fense against its peace and dignity is exercising its own sov-
ereignty, not that of the other.”53 The “dual sovereignty” doctrine
is not only tied into the existence of two sets of laws often serving
different federal-state purposes and the now overruled principle
that the double jeopardy clause restricts only the national govern-
ment and not the States, >4 but it also reflects practical consider-
ations that undesirable consequences could follow an overruling of

471d. at 328.

48395 U.S. 784, 794-95 (1969).

49 Crist v. Bretz, 437 U.S. 28, 37-38 (1978). But see id. at 40 (Justices Powell
and Rehnquist and Chief Justice Burger dissenting) (standard governing States
should be more relaxed).

50 The problem was recognized as early as Houston v. Moore, 18 U.S. (5 Wheat.)
1 (1820), and the rationale of the doctrine was confirmed within thirty years. Fox
v. Ohio, 46 U.S. (5 How.) 410 (1847); United States v. Marigold, 50 U.S. (9 How.)
560 (1850); Moore v. Illinois, 55 U.S. (14 How.) 13 (1852).

511d. And see cases cited in Bartkus v. Illinois, 359 U.S. 121, 132 n.19 (1959),
and Abbate v. United States, 359 U.S. 187, 192-93 (1959).

52260 U.S. 377 (1922).

531d. at 382. See also Hebert v. Louisiana, 272 U.S. 312 (1924); Screws v. Unit-
ed States, 325 U.S. 91, 108 (1945); Jerome v. United States, 318 U.S. 101 (1943).

54 Benton v. Maryland, 395 U.S. 784 (1969), extended the clause to the States.
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the doctrine. Thus, a State might preempt federal authority by first
prosecuting and providing for a lenient sentence (as compared to
the possible federal sentence) or acquitting defendants who had the
sympathy of state authorities as against federal law enforcement. 55
The application of the clause to the States has therefore worked no
change in the “dual sovereign” doctrine.>¢ Of course, when in fact
two different units of the government are subject to the same sov-
ereign, the double jeopardy clause does bar separate prosecutions
by them for the same offense. 57 The dual sovereignty doctrine has
also been applied to permit successive prosecutions by two states
for the same conduct. 58

The clause speaks of being put in “jeopardy of life or limb,”
which as derived from the common law, generally referred to the
possibility of capital punishment upon conviction, but it is now set-
tled that the clause protects with regard “to every indictment or in-
formation charging a party with a known and defined crime or mis-
demeanor, whether at the common law or by statute.”5° Despite
the Clause’s literal language, it can apply as well to sanctions that

55 Reaffirmation of the doctrine against double jeopardy claims as to the Federal
Government and against due process claims as to the States occurred in Abbate v.
United States, 359 U.S. 187 (1959), and Bartkus v. lllinois, 359 U.S. 121 (1959),
both cases containing extensive discussion and policy analyses. The Justice Depart-
ment follows a policy of generally not duplicating a state prosecution brought and
carried out in good faith, see Petite v. United States, 361 U.S. 529, 531 (1960);
Rinaldi v. United States, 434 U.S. 22 (1977), and several provisions of federal law
forbid a federal prosecution following a state prosecution. E.g., 18 U.S.C. 88659, 660,
1992, 2117. The Brown Commission recommended a general statute to this effect,
preserving discretion in federal authorities to proceed upon certification by the At-
torney General that a United States interest would be unduly harmed if there were
no federal prosecution. NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL
Laws, FINAL REPORT 707 (1971).

56 United States v. Wheeler, 435 U.S. 313 (1978) (dual sovereignty doctrine per-
mits federal prosecution of an Indian for statutory rape following his plea of guilty
in a tribal court to contributing to the delinquency of a minor, both charges involv-
ing the same conduct; tribal law stemmed from the retained sovereignty of the tribe
and did not flow from the Federal Government).

57 Grafton v. United States, 206 U.S. 333 (1907) (trial by military court-martial
precluded subsequent trial in territorial court); Waller v. Florida, 397 U.S. 387
(2970) (trial by municipal court precluded trial for same offense by state court). It
was assumed in an early case that refusal to answer questions before one House
of Congress could be punished as a contempt by that body and by prosecution by
the United States under a misdemeanor statute, In re Chapman, 166 U.S. 661, 672
(1897), but there had been no dual proceedings in that case and it seems highly un-
likely that the case would now be followed. Cf. Colombo v. New York, 405 U.S. 9
(1972).

58 Heath v. Alabama, 474 U.S. 82 (1985) (defendant crossed state line in course
of kidnap murder, was prosecuted for murder in both states).

S9Ex parte Lange, 85 U.S. (18 Wall.) 163, 169 (1874). The clause generally has
no application in noncriminal proceedings. Helvering v. Mitchell, 303 U.S. 391
(1938); One Lot Emerald Cut Stones v. United States, 409 U.S. 232 (1972) (forfeit-
ure proceedings; one must ask whether the proceedings are remedial or punitive).
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are civil in form if they clearly are applied in a manner that con-
stitutes “punishment.” 60

Because one prime purpose of the clause is the protection
against the burden of multiple trials, a defendant who raises and
loses a double jeopardy claim during pretrial or trial may imme-
diately appeal the ruling, a rare exception to the general rule pro-
hibiting appeals from nonfinal orders. 61

During the 1970s especially, the Court decided an uncommonly
large number of cases raising double jeopardy claims. 62 Instead of
the clarity that often emerges from intense consideration of a par-
ticular issue, however, double jeopardy doctrine has descended into
a state of “confusion,” with the Court acknowledging that its deci-
sions “can hardly be characterized as models of consistency and
clarity.” 63 In large part, the re-evaluation of doctrine and principle
has not resulted in the development of clear and consistent guide-
lines because of the differing emphases of the Justices upon the
purposes of the clause and the consequent shifting coalition of ma-
jorities based on highly technical distinctions and individualistic
fact patterns. Thus, some Justices have expressed the belief that
the purpose of the clause is only to protect final judgments relating
to culpability, either of acquittal or conviction, and that English
common law rules designed to protect the defendant’s right to go
to the first jury picked had early in our jurisprudence become con-
fused with the double jeopardy clause. While they accept the
present understanding, they do so as part of the Court's super-
intending of the federal courts and not because the understanding
is part and parcel of the clause; in so doing, of course, they are like-
ly to find more prosecutorial discretion in the trial process. %4 Oth-

60The clause applies in juvenile court proceedings which are formally civil.
Breed v. Jones, 421 U.S. 519 (1975). See also United States v. Halper, 490 U.S. 435
(1989) (civil penalty under the False Claims Act constitutes punishment if it is over-
whelmingly disproportionate to compensating the government for its loss, and if it
can be explained only as serving retributive or deterrent purposes); United States
v. One Assortment of 89 Firearms, 465 U.S. 354 (1984) (in determining whether a
forfeiture proceeding is remedial or punitive, congressional preference for a civil
sanction will be overridden only by “the clearest proof” to the contrary).

61 Abney v. United States, 431 U.S. 651 (1977).

62 See United States v. DiFrancesco, 449 U.S. 117, 126-27 (1980) (citing cases).

63Burks v. United States, 437 U.S. 1, 9, 15 (1978). One result is instability in
the law. Thus, Burks overruled, to the extent inconsistent, four cases decided be-
tween 1950 and 1960, and United States v. Scott, 437 U.S. 82 